
STATE OF NBI,T YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Albert .  T. & Al ice W. Peck

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax & UBT

under Art ic le 22 & 23 0f the Tax Law

for  the  Years  7971 -  1973.

AI'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23td day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Albert  T. & Al ice W. Peck, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Al -ber t  T.  & Al ice W. peck
Peck rs  Pa rk
Gloversvi l- le, NY 12078

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

23rd  day  o f  May,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

A lber t  T .  &  A l i ce  W.  Peck

for Redeterminat ion of a Def ic iency or a Revision

of a Det.erminat ion or a Refund of

Personal fncome Tax & UBT

under Art ic le 22 & 23 of the Tax Law

for the Years 1971 - 1973.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

23rd day of May, 1980, he served the within not ice of Decision by cert i f ied mai l

upon Lydon F. Maider the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Lydon F. Maider
Maider, Smith & Maider
29  W.  Fu l ton  S t .
Gloversvi l le, NY 1-2079

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the
United States Postal Servi-ce within the State of New york.

That deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t i

Sworn to before me this

23rd  day  o f  May,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 23,  1980

Alber t  T .  &  A l i ce  W.  Peck
P e c k ' s  P a r k
Gloversvi l len NY 12078

D e a r  M r .  &  M r s .  P e c k :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) tZZ of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Cornmission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of t .ax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMM]SS]ON

Peti t ioner '  s Representat ive
lydon F. Maider
Maider ,  Smi th  &  Maider
29 W.  Fu l ton  St .
Gloversvi l le,  NY 12078
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ATBERT T. PBCK and CIIARIES I{t. PECK
D/B/A PECK BR0TmRS

for Redeterminat ion of a Def ic iency or
for Refund of Unincorporated Business Tax
under Art ic le 23 of the Tax Law for the
Years 7969 to t973.

In the Matter of the Pet i t ion

o f

ATBERT T. PECK and AIICE W. PECK

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax and
Unincorporated Business Tax under
Art ic les 22 and 23 of the Tax Law for the
Years  1971 to  1 ,973.

DEC]SION

In the Matter the Pet i t ion

CHARLES . PECK

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the Years
7972 and 1973.

Pet i t ioners ,  A lber t  T .  Peck  and Char les  t / .  Peck  d /b /a  Peck  Bro thers ,

Charles W. Peck, individual ly,  Albert  T. Peck, individual ly and Al ice W. Peck,

ind iv idua l l y ,  a l l  o f  Pecks  Park ,  G loversv i l le ,  New York ,  f i l ed  pe t i t ions  fo r

redeterminat ion of a def ic iency or for refund of personal income and unincorpor-

ated business taxes under Art ic les 22 and 23 of the Tax Law for the years 1969

to  1973 (F i le  Nos.  12302,  12303 and 12304) .

o f

o f

I./
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A consol idated formal hearing was held before Louis M. K1ein, Hearing

Off icer,  at  the off ices of the State Tax Commission, Bui lding / f9,  State Campus,

Arbany ,  New York ,  on  February  18 ,  Lg77 a t  9 :15  A.M.  pe t i t ioners  appeared by

Maider ,  smi th  &  Maider ,  Esqs .  (Lydon F .  Ma ider  and Rober t  l .  Ma ider ,  Esqs . ,  o f

counsel) .  The Income Tax Bureau appeared by peter crotty,  Esq. (Mari lyn

K a l t e n b o r n ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Whether the gain on the developing, subdividing and sale of land by

pet i t ioners Charles W. Peck and Albert  T. Peck, once held by the partnership

which they operated under the name Peck Brothers, is income of that partnership

subject to unincorporated business tax, pursuant to Art ic le 23 of the Tax law.

I I .  Whether the exploi t ing, developing, subdividing and sale of land by

pet i t ioners  Char les  W.  Peck  and A lber t  T .  Peck  is  a  t rade,  bus iness  or  occupat ion ,

engaged in by an unincorporated ent i ty subject to the unincorporated business

tax, pursuant to Art ic le 23 of the Tax Law.

I I I .  Whether  the  ga in  rea l i zed  f rom the  ac t iv i t ies  descr ibed in  Issue " I "

and t t f f"  is gain from the sale of property held by pet i t ioners pr inar i ly for

sale to customers in the ordinary course of their  t rade or business.

IV. Whether the ownership, maintenance and operat ion of a pr ivate school

bus  by  pe t i t ioner  A lber t  T .  Peck ,  under  cont rac t  w i th  a  pub l i c  schoo l  d is t r i c t ,

is a trade, business or occupat ion which is engaged in by an unincorporated

ent iLy subject to the unincorporated business tax, pursuant to Art ic le 23 of

the Tax Law.

FINDINGS OF FACT

1. 0n August

Statement of Audit

25, 1975, the Income Tax Bureau issued to Peck

Changes detai l ing an unincorporated business tax

Brothers a

def ic iency
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for the tax years 1969 through 1973. Accordingly,  a Not ice of Def ic iency was

issued to Peck Brothers on August 25, 7975 assert ing tax due of $27 r70g.4g,

p lus  in te res t  o f  941776.87  fo r  a  to ta l  o f  g32,497.36 .

2- 0n August 25, 7975, the Income Tax Bureau issued to Albert  T. Peck

and Al ice I^I .  Peck a Statement of Audit  Changes detai l ing a personal income tax

and unincorporated business tax def ic iency for the tax years tg7l ,  1972 and

7973. Accordingly,  a Not. ice of Def ic iency was issued to Albert  T. Peck and

Al ice W. Peck on August 25, 7975 for tax due of $9,403.24 plus penalty and

in te res t  o f  $11563.41 '  fo r  a  to ta l  o f  $101966.65  less  an  overpayment  to  pe t i t ioner ,

A l i ce  h r .  Peck '  fo r  1973 o f  $176.61 ,  p lus  in te res t  o f  $18.04 ,  fo r  a  ne t  due o f

$  1 0 , 7 7 2 . 0 0 .

3. On August 25, 1975, the Income Tax Bureau issued to Charles Id.  Peck a

Statement of Audit  Changes detai l ing a personal income tax def ic iency for the

tax years 1972 and 1973. Accordingly,  a Not ice of Def ic iency was issued to

Char les  L I .  Peck  on  August  25 ,  1975 fo r  tax  due o f  $8 ,483.69 ,  p lus  in te res t  o f

$ 1 . , 1 9 1 . 2 1 ,  f o r  a  t o t a l  o f  $ 9  1 5 7 4 . 9 0 ,  r e s s  a n  o v e r p a y m e n t  f o r  1 9 7 3  o f  g 2 0 . 0 0 ,

p lus  in te res t  o f  $2 .04 ,  fo r  a  ne t  due o f  $9 ,652.86 .

4. fn 1948, pet i t ioners Albert  T. Peck and Charles l .J.  Peck inheri ted

from their father, as tenants in common, all the property that he had owned

which was located in and around Peck's Lake, Fult .on county, New york.

5. 0n November 1.,  1948, subsequent to the death of their  father,  pet i -

t ioners Albert  T. Peck and Charles W. Peck formed a partnership to be known as

"Peck Brothersr '  (hereinafter ' r the partnershipt ' )  to run the business that their

father had operated. This business (hereinafter ' r the recreat ional business")

consisted of the rental  of  cottages, boats and camp si tes, as wel l  as the sale

of boats'  motors and bait .  The partnership was to manage the real property

and operate the recreat ional business. Both brothers contr ibuted cash and the
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r ight to use al l  of  the land they had inheri ted as tenants in common.

6. Between 1958 and 1962, on th 'o separate occasions the brothers unsuccess-

fu l l y  a t tempted to  se l l ,  as  one parce l ,  a l l  the i r  lands  in  and around Peck 's  Lake,

except for a port ion reserved for their  pr ivate residences and for the recrea-

t iona l  bus iness .

7. St i l l  want ing to sel l  the bulk of their  land, the brothers decided in

L962 to subdivide the land and sel l  lots.  Pursuant to this intent,  the partner-

ship agreement was amended on January 1, 7962, to exclude from i ts provisions

approximately 2,531.25 acres of woodland which r4rere not used by the partnership.

The whole property was thus segregated into two parcels.  One parcel consisted

of the land which was used in the recreat ional business and the land on which

were located the pr ivat.e residences of the brothers. This f i rst  parcel remained

under the control  of  the partnership (hereinafter rrParcel A").  The second

parcel consisted of the 21537.25 acres of woodland which the partnership no

longer control led, but which the brothers owned as tenants in common (hereinafter

t ' P a r c e l  B t t ) .

8.  Beginning in 7962, the brothers began to subdivide the land in Parcel

B and sold individual lots.  For this purpose, they executed instruments which

gave to each a power of at torney Lo execute, acknowledge and del iver any and

al l  opt ions r  agreements, contracts,  deeds or conveyances in the Parcel B lands

owned by them as tenants in comrnon, without the consent of the other. Further,

the brothers took the necessary steps to obtain and they received the necessary

approval of  var ious State agencies for their  subdivis ion plans. They maintained

no separate off ice for the sale of lots,  borrowed money individual ly to f inance

the construct ion of access roads and hired a contracLor to bui ld such roads.

After the roads were bui l t ,  they deeded the roadbed to the appropriate town.
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The loan was eventually repaid by the brothers and now, when improvemenLs are

needed, they f inance them from the proceeds of lot  sales. They gave easements

to the power and telephone companies which installed power and telephone

l ines, and they maintained separate books of account for the sale of the lots

and their  respect ive expenses. They advert ised the lots and occasional ly

advert ised the lots and recreat ional business in the same advert isement.  They

sord  9  lo ts  in  7962,  12  lo ts  in  1963,  9  lo ts  in  1964,  5  lo ts  in  1965,  12  lo ts

i n  1 9 6 6 , 6  l o t s  i n  1 9 6 7 ,  1 9  r o t s  i n  1 9 6 8 , 8  l o t s  i n  1 9 6 9 , 7  l o t s  i n  1 9 7 0 1  1 1

lots in 7977, 19 lots in L972 and 18 lots in 1973. They developed the land in

sect ions. As one sect ion was developed and sold, they would then develop

another sect ion.

9. The brothers took and held mortgages on the purchase pr ice of the

lots when i t  was necessary to do so. The brothers also maintained savings

accounts to hold mortgage payments and funds received from the sale of lots.

They received interest f rom the mortgages and from the savings accounts.

10. The brothers received funds from the sale of t imber from Parcel B.

11. In addit ion to operat ing the recreat ional business and the land

sales, pet i t ioner Albert  T. Peck operated a school bus under contract with the

local publ ic school.  He owned, maintained and operated this bus individual ly.

12. In addit ion to the act iv i t ies descr ibed above, pet i t ioner Charles W.

Peck owned and operated the Right ltlay Roofing company, rncorporated.

13. The prof i ts from the exploi tat ion, development,  subdivis ion and sale

of land const i tuted the brothers'  major source of income.

CONCTUSIONS OF I,AI,I

A. That since January 1, 1962, pet i t ioners Charles t t l .  Peck and Albert  T.

Peck segregated lands which were not used by the Peck Brothers partnership
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from sai-d partnership and resumed ful l  control  of  this land as tenants in

common. The segregated property is not an asset of the partnership, and

income or proceeds from the sale of this property is not income of the partnership.

B. That the regular and systematic exploi tat ion, development,  subdivis ion

and sa le  o f  land  by  pe t i t ioners  Char les  h l .  Peck  and A lber t  T .  Peck  is  a  t rade,

business or occupat ion which const i tutes the carrying on of an unincorporated

business pursuant to sect ion 703(a) of the Tax Law and that said trade, business

or occupat ion was operated in the manner of a partnership within the meaning

and in ten t  o f  sec t ion  767 o f  the  In te rna l  Revenue Code and sec t ion  1 .76 .1(a)

of the Regulat ions.

C. That the gross income of the unincorporated business described in

Concluion of Law rrB" consists of proceeds from the sale of lots,  interest on

mortgages held by the brothers, interest on bank accounts held by the brothers

and proceeds from the sale of t imber in accordance with sect ion 705 (a) of the

Tax Law.

D. That.  the brothers held the land involved pr imari ly for sale to customers

in the ordinary course of their  t rade or business. The gain from the sale of

such property is ordinary income for personal income tax purposes pursuant to

sec t ions  r22r (1 )  and 1231(b) (1 ) (B)  o f  rhe  rn te rna l  Revenue code.

E. That the unincorporated business found in Conclusion of Law "8" and

the unincorporated business of Peck Brothers should be treated as one unincor-

pora ted  bus iness  pursuant  to  sec t ion  703(a)  o f  the  Tax  Law.

F. That the operat ion of a pr ivate school bus by Albert  T. Peck is a

trade, business or occupat ion which const i tutes the carrying on of an unincor-

porated business in accordance with sect ion 703(a) of the Tax law and that the

income deri-ved therefrom is subject to the imposit ion of unincorporated business

tax ,  in  accordance w i th  sec t ion  701(a)  o f  the  Tax  Law.
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G. That the petit ions of Albert T.

Brothers,  A lber t  T.  Peck,  A l ice W. peck

the notices of deficiency issued August

DATED: Albany, New York

MAY 2 3 1980

Peck and Charles W.

and Charles IC. Peck

25, L975 against them

Peck d/bla Peck

are denied and

are susta ined.

STATE TAX COMMISS]ON


